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"property, or any part thereof, used exclusively in the operation 
of their business in this state". 9 However, it is to be noted that 
the courts in California have uniformly distinguished local assess- 
ments, for street work, building of canals or sewers, or for other 
similar improvements, from taxes, on account of their peculiar 
nature and purpose and classified them more as a charge for bene- 
fits received. 10 Perhaps the courts will succeed, when the question 
arises as it soon must, in pointing out that licenses under the police 
power are not licenses at all and in no sense a form of taxation, 
but merely regulative charges or fees imposed for the protection 
of the public health and safety and to provide for the general 
welfare. 11 Considering the amendment as purely a revenue 
measure, concerned only with the taxation powers of the state and 
its various political divisions, it would not be difficult to read into 
the above constitutional provision some such distinction, particu- 
larly as the court has been so liberal in construing the same pro- 
vision, when viewed from another angle. Such a construction is 
most desirable to save to the people one phase of that important and 
effective arm of the government known as the police power, that 
power, so commonly employed, of controlling and restricting 
dangerous and undesirable businesses by means of licenses. 

M. C. B. 

Mining Law: Lodes in Placers: Presumption Arising 
from Lapse of Time. — May lapse of time, even in the absence of 
any statute of limitations, and without reference to any question of 
laches, constitute a sufficient defense to an action brought, or a 
claim initiated relying upon section 2333, Revised Statutes of the 
United States, if there were in fact "known lodes" at the time of 
the application for the placer patent? This question is answered 



9 Cal. Const, art. xiii, § 14. This point, too, has been recently 
adjudicated. For example, steamboats of a railway company not "used 
exclusively" in the operation of the business of the company should not 
be "included in the list of property whose sole and only tax is covered 
by the gross revenue and percentage". Lake Tahoe Railway and Trans- 
portation Co. v. Roberts (Oct. 5, 1914), 48 Cal. Dec. 381, 143 Pac. 786. 
A fortiori, railroad companies must pay, at least, such revenue licenses 
as are required by local authorities for the right to exhibit advertising 
cards, to conduct restaurants, news stands, cigar stands and the like 
in their stations. But quaere, when this right is sold to another, to 
what extent, if any, should the income thus realized in the nature of 
rentals be included in the gross revenue which is taxable solely under 
the constitution and which must arise from property used exclusively 
in the company's business? 

"Holley v. County of Orange (1895), 106 Cal. 420, 39 Pac. 790; 
Taylor v. Palmer et al. (1866), 31 Cal. 240; Bauman v. Ross (1896), 167 
U. S. 549, 42 L. Ed. 270, 17 Sup. Ct. Rep. 966. 

"See Cooley on Taxation, 3rd ed., p. 1133 ff.; State ex rel Toi v. 
French (1895), 17 Mont. 54, 41 Pac. 1078, 30 L. R. A. 415; Johnson v. 
City of Great Falls et al. (1909), 38 Mont. 369, 99 Pac. 1059, 16 Ann. 
Cas. 974; Commonwealth v. Boyd (1905), 188 Mass. 79, 74 N. E. 255, 
108 Am. St. Rep. 464. 
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in the negative in the case of Barnard Realty Company v. Nolan,' 1 
by way of dictum. This was an action brought to quiet title to a 
placer claim. The defendant, forty-one years after the granting of 
the placer patent, located twelve lode claims on the land conveyed 
by the placer patent and sets up as a defense that "known lodes" 
existed on this land at the time the placer patent was applied for. 
The court found for the plaintiff and held that the evidence pro- 
duced by the defendant was insufficient to support that claim. 
After rendering this decision the court continues : "Adverting to 
the contention of plaintiff heretofore made that it should be given 
the benefit of limitations applicable to suits to vacate patents, with 
reluctance the court denies it. . . . the settled course of 
decision by the Supreme Court of the United States is that patents 
like unto this, though prima facie conveying all lands within the 
placer boundaries therein described and for all of which the 
patentee paid, convey no title, defeasible or otherwise, to lodes 
known to exist when the patent is applied for; that such lodes, 
though unidentified and undefined, are excepted and excluded from 
the patent, title to them remains in the United States, and at any 
time thereafter they may be, and by strangers to the patent, pos- 
sessed, located, and patented even as any other lode upon public 
lands." 

"... if a suit like this determines the lodes were not 
'known lodes' when the patent was applied for, the patentee is 
not thereby confirmed in his title, for the decree is not res judicata 
in respect to the United States and persons not parties; and such 
persons can relocate the lodes and relitigate the issue, again and 
again, ad infinitum." 

The court recognizes that this is out of line with the general 
rule of the authorities as applied to mineral patents but says, as 
already quoted that this has been the settled rule of the Supreme 
Court in this class of cases, but it refrains from citing any 
authorities to support its view. And no authorities have been 
found which have dealt directly with this question. 

This being a suit in equity equitable principles must be applied. 
In view of such it seems that the doctrine laid down by the court 
is open to criticism. It was said in Barden v. Northern Pacific 
Railroad Company, 2 it is "of the utmost importance to the pros- 
perity of the country that titles to lands and to minerals in them 
shall be settled, and not be the subject of constant and ever-recur- 
ring disputes and litigation, to the disturbance of individuals, and 
the annoyance of the public". And to prevent this ever-recurring 
litigation the courts have worked out the doctrine that lapse of 
time will ripen an inchoate prima facie title into a complete indis- 
putable title. Thus Mr. Story says : "A defense peculiar to 
Courts of Equity is that founded upon the mere lapse of time 

1 (July 25, 1914), 215 Fed. 996. 

2 (1893), 154 U. S. 288, at p. 326, 14 Sup. Ct. Rep. 1030, 38 L. Ed. 992. 
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and the staleness of the claim in cases where no statute of limita- 
tions directly governs the case. In such cases Courts of Equity 
act sometimes by analogy to the law, and sometimes act upon their 
own inherent doctrine of discouraging for the peace of society 
antiquated demands, by refusing to interfere when there has been 
gross laches in prosecuting rights, or long and unreasonable acqui- 
escence in the asserting of adverse rights." 3 

The leading case on the question of lapse of time as creating 
a bar to a cause of action is United States v. Beebee. 4 This was 
an action brought by the government to cancel a patent on the 
ground of fraud, and the action was brought forty years after the 
patent had been granted. The court said: "tit is] a general 
principle of equity that lapse of time may constitute a sufficient 
defense, even in the absence of any statute of limitations, and with- 
out necessary reference to any question of laches. . . . When 
the lapse of time has been so great as to afford a reasonable pre- 
sumption that the witnesses are dead, and the proofs lost or 
destroyed, a court of equity will refuse to undertake the task of 
ascertaining the facts and affording a remedy ; and this, not because 
of any statutory limitation, or because of laches merely, but upon 
grounds of public policy and for the peace of society." 

There are many other cases which support this view. 5 In most 
of these cases the lapse of time was only a comparatively few 
years, ten to thirty years, while in the case at hand it had been 
forty-one years. 

It is recognized that the statute makes a direct statement that 
"known lodes" shall be excepted from the grant and remain open 
to relocation, but notwithstanding, on equitable grounds the holder 
of the placer patent should after a long period of possession become 
secure in his title and free from continual litigation. As is further 
said in United States v. Beebee, 6 "It is well settled that pos- 
session of land for a long period of time will raise a presumption 
of a grant which will be enforced as against the government . . . 
and if a grant is to be presumed by reason of the lapse of time, 
when there is no other evidence of a grant except that afforded by 
long possession, it would seem that, upon similar grounds, the 
validity of a grant which is shown to have been actually executed, 
and under which possession has been held for an equally long 
period of time, should be presumed". 

W. J. A. 



3 Story's Equity Jurisprudence, 13th ed., § 1520. 
"(1883), 17 Fed. 36, 4 McCrary 12; Affirmed (1887), 127 U. S. 
338, 8 Sup. Ct. Rep. 1083, 32 L. Ed. 121. 

5 Boone v. Chiles (1836), 10 Pet. 177, 248, 9 L. Ed. 388; Brown v. 
County of Buena Vista (1877), 95 U. S. 157, 161, 24 L. Ed. 352; Burke 
v. Southern Pacific R. R. Co. (June 22, 1914), 234 U. S. 669, 34 Sup. Ct. 
Rep. 907; Maxwell v. Kennedy (1850), 8 Howard 210, 12 L. Ed. 1051; 
Sullivan v. Portland etc. R. P. Co. (1876), 94 U. S. 806, 811, 24 L. Ed. 324. 

6 (1883), 17 Fed. 36, at p. 39. 



